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STATEMENT OF THE CASE.

On the 26th da}^ of October, 1903, while the de-

fendant in error (plaintiff below) was iu the employ of

the plaintiff in error in its yards at Winnemucca,

Nevada, as a yard switchman, and while attempting

to mount a caboose in the usual and ordinary manner,
defendant in error was struck by a leaning, bent and

defective switch-stand just below and back of the hip

joint, and was torn from the ear which he attempted to

mount and was thrown under the wheels, which crush-

ed his left leg and right foot, necessitating the ampu-
tation of his left leg about four inches above the knee,

and also necessitating the entire amputation of three

of his toes, including the big toe. Afterwards, on the

24th day of March, 1905, the defendant in error filed

an action in the District Court of the First Judicial
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District, iu and for the County of Humboldt, State of

Nevada, agaiust the phiinliir in error. On motion of

Jofeiula^ in error, this action was transferred to the

United States Circuit Court, in and for the State of

Nevada. Issue was joined, and on the 8th day of Jan-

uary, 1906, the trial commenced before the Honorable

Thomas P. Hawley, sitting as District Judge, together

with a jury, and on the 10th day of January, 190G, the

jury returned a verdict in favor of the defendant in

error. Afterwards on the 5th day of March, 1906,

plaintiff in error filed a motion for a new trial, which

motion was duly argued and was overruled by the trial

judge. A writ of error was afterwards sued out by

the plaintiff iu eiTor, and the case brought to this

court.

I.

Four assignments of error are alleged by plaintiff

in error.

The third (Trans. 40) is that the court erred in de-

nying a new trial. This we need not consider, as this

court in common with all the Federal Appellate courts,

has frequently held that "the denial of a motion for a

new trial by the Circuit Court cannot be reviewed by the

Circuit Court of Appeals."

(9th Circuit) Graves vs. Sanders, 125 Fed. 690, 693 and

cases;

Railroad Co. vs. Winters, 143 U. S. 60, 75;

Bishop Co. vs. Shelhorse, 141 Fed. 648;

(9th Circuit) Engler vs. Western Union, 75 Fed. 104.
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Neither need we concern ourselves with the fourth

assignment, (Trans. 40) whicli is based on the court's ac-

tion "in entering judgment in favor of plaintiff." It

covers the same grounds as the one just referred to and

is not a matter for review in the upper court. See cases

already cited and

(9th Circuit) San Fernando vs. Humphry, 130 Fed. 300

and cases

It has further been frequently held that only ques-

tions raised in the assignments can be considered,

George V. Wallace, 135 Fed. 288, 295;

That the party assigning error "must stand or fall"

on the objection made at the trial,

(9th circuit) Walton vs. Wild Goose Co., 123 Fed. 209,

211;

And that the objections cannot be broadened by the

writ of error or by the brief of counsel.

Railway Co. vs. McClish, 115 Fed. 268, 274.

Thus we are left to consider but two assignments,

one on the admission of testimony, the other on an ex-

ception to an instruction. As a matter of fact they both

raise this single question

:

Was the evidence sufficient upon whicli to permit the

^ry to determine as a fact, the authority of the yard-

master to promise to repair or have repaired a defective

and dangerous switch-stand, when complaint was made

to him of its condition by a switchman subject to his

orders?

This is the question to be determined.

The first assignment is raised on the following ques-

tion, answer and exception: (AssigTiment I, Trans. 40.)

"Q. Now, I will ask you the question, what did you

say Ho Mr. Burch when he made complaint to you
about the switch-stand?"



(Objected to because not shown he had authority to

make, or to order to 'be made, repairs.) (Trans. 156.)

Objection overruled.

"A. I told him 1 would have it fixed, or that I would
see V that it was fixed, or something to that effect; that

is as near as I remember the words that I used." (Trans.

157.)

The following is the exception:

"Mr. Summerfield: In order to preserve the rec-

ord, I desire to ask the benefit of an exception upon the
ground that there has been no testimony introduced
showing authority in the witness either to make him-
self, or to order, repairs made." (Trans. 157.)

First: We contend that even conceding arguendo,

that this ruling was error, it was harmless, because ex-

actly the same evidence had already been admitted

without even the hint of an objection. Burch testified

as follows:

"Q. What did you say to Mr. Fridley?
"A. I says: 'Bill, * * * that switch up there at No. 1

track, on the cut-off, is in bad shape and ought to be
fixed; somebody will get hurt on it.' 'Well,' he says, 'I

will report it and see that it is fixed.' " (Trans. 67.)

This without a murmur from plaintiff in error. Nor

was there ever a motion made to strike it out, nor a re-

quest presented to the court to instruct the jury not to

consider it.

He was cross-examined on the testimony (Trans. 91,)

and was again asked about it on re-direct, (Trans. 113,)

and still no objection.

How, under these circumstances can plaintiff in

error show prejudice?

A case directly in point where error was assigned

on exactly this class of testimony is Highland Boy Gold

Min. Co. vs. Pouch, 121 Fed. 118, 150, where the court

disposed of the assignment as follows: i

"We think that this objection, whatever may be its
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merit (and wo doom it iinnocosRary to exproHs any opin-
ion on that point), cannot avail the dofoudant on ai)poal,
bocauso tlio witnosH had toHtlfiod to the very same facts,

both on his direct and cro«s-exaniination and had done
so without objection. He had further testified that when
the attention of the shift boss was called to the fact

that the timbers were takiuj;- woij>ht, the shift boss as-

sured him lie would have 'that fixed,' and that it was
'perfectly safe to work there.' No objection was made
to this evidence nor was any motion made to exclude it.

Moreover the witness was cross-examined on the subject
by the defendant's attorney, and repeated the statement
in substance. It must be held, therefore, that the objec-
tion to the evidence in question, even if if it would have
been tenable if made at the proper time, was waived, and
that the repetition of the statement on re-examination
(cannot be esteemed a material error,"

This court and many others have frequently held

that a refusal to exclude evidence in effect similar to

testimoiiy previously given, it error at all is harmless.

(9th Circuit) Ins. Co. vs. Ladd, 135 Fed. G36, G44;
Railway vs. Elliott, 102 Fed. 9G, 105, 100;
Ins. Co. vs. Solby, 72 Fed. 980, 981;
Kailway vs. Kennedy, 82 Fed. 158, 160;
McCracken vs. Robison, 57 Fed. 375, 377.

The case will not be reversed where it is clear from

the facts proven that no prejudice resulted to the party

complaining.

(9th Circuit) Englestad vs. Dufresne, 116 Fed. 582.

Second: If the yardmaster had authority to make
this promise, of course the evidence was proper. We un-

doubtedly established the authority of the yardmaster

to order the repairs by clear and indisputable evidence.

Burch testified:

"Q. Do you know what the duties of the yard-

master were?
"A. Well, he has to exercise a general jurisdiction

over the yard work.
"Q. Does he hire and discharge men?
"A. Yes, sir.



**Q. Does he have authority to order repairs?
"4. Yes, sir.

**Q. In order to refresh your recollection, I will

ask you, do you know of your own knowledge wheth-
er the yardmaster ever ordered repairs?

"4. res, sir,

"Q. Do you know after he had ordered the repairs
made whether they were made? * * *

"A. Yes, sir; they were afterwards made." (Trans.
C3-(34.)

On cross-examination:
"(^ You did not understand, did you, Mr. Bureh,

when you spoke to Mr. Fridley about that, that he him-
self promised that that would be fixed, and that he had
the power or right or authority to order any repairs
made, did you?

"A. I understood by making my report to him that

he would make his report to the man in authority to

make those repairs, as I had no right and it wasn't the
custom to go to anybody else other than my superior

above me.
GAL (TWO) BRIEF ca,yv-

"Q. Didn't you have a right to go to Mr. Kitto?
"A. Exactly, but v\^hile he was the man, the one I

was working directly under, received my orders to go
around the yard and do the work; he was the man I

looked to for my safety, and for making my reports to,

and he (was the man I was responsible to for my acts

and the handling of the work.
^'Q. Well, that was Mr. Kitto?

"A. And the yardmaster. I

"Q. Mr. Fridley?

"A. Yes, sir, or whoever it would be at the time

we were working." (Trans. 91-92.)

On page 112 of the Transcript, he relates the in-

cident when a report was made to a yardmaster of a

broken rail, and the repairs were promised by the yard-

master and were afterwards made.

William Fridley, the yardmaster to whom the re-

port was made, testified, he had v>^orked in the railroad

business fifteen years as brakeraan, conductor, switch-



man, yardmaster aud bao:f>nn^o man. (Trans. 142.) That
liis duties as yardmaster .were amonj^ other tliinj^s, to

"hire and discharge men, the employees of the yard."

(Trans. 143.)

Further:

'•Q. Was one of your duties to order repairs
made?

"A. Yes, sir. (Tr. 144.)

Absolutely no objection was interposed to this and

no motion made to strike it out.

He further testified:

"Q. While you were working under a yardmaster,
you knew what the yardmaster's duties were, did yon
not, by observation?

"A. I certainl}'^ did.

"Q. And nave you seen yardmasters give orders foi

repairs?

"A. Yes, sir; to the best of my recollection, I have
seen such thin^js as that.

"Q. When you assumed the yardmaster's duties

there, wasn't that one of your duties?

"A. It certainly was. (Trans. 154.) * * *

"Q. Was thai the custom there in thai yard?
•'4. Yes, sir,

**Q, That the yardmaster gave instructions for

repairs?
"4. Yes, sir, (Tr. 155.)

"Q. Supposing you had gone along in the yard and
on the main track you had seen sa rail broken, would joii

not have gone to the track foreman and ordered him to

make that repair immediately?
"A. I certainly would.
"Q. And wasn't that the custom in that yard?
"A. That was my duty to do it, as I understand

it. (Trans. 156.)

As we shall see in the discussion hereafter, it was

shown by the assistant superintendent, yardmaster and

agent of the plaintiff in error, all witnesses produced by

it, that it was the duty of the section foreman to repair



8

a (l('lV(iiv(> and daiigoroiis switch-stand in case the

yardmaster should report the defect to him.

Wliat else was necessary to establish authority

and if authority was established, of course the testi-

mony now attacked was proper.

If it be arjxued that the authority of the yardmaster

was not proved by competent evidence, at the time the

objection we are now considering, was made, we an-

swer:

1. It was proved without any objection from the

present complaining party.

2. No motion was made at any time to strike it

out or withdraw it from the jury, and

3. It was subsequently abundantly and clearly

established by witnesses produced by plaintiff in eiTor.

The rule is that where incompetent evidence of a ma-

terial fact is admitted, the court will not order a new

trial, when the point has been, or is, sufliciently proved

by other and competent evidence.

United States vs. Brendei, 135 Fed. 710;

Pond vs. United States, 111 Fed. 989;

(9th Circuit) Portland Co. vs. Flaherty, 111 Fed. 312;

(9th Circuit) Cooper vs. Coates, 21 Wall. Ill;

Ruckman vs. Cory, 129 U. S. 390;

Dist. vs. Woodbury, 136 U. S. 461, 462.

II.

The Plaintiff in Error challenges the correctness

of one of the instructions of the court, basing its chal-

lenge upon the following exception: (Assignment II,

Trans. 40.)

Mr. Summer-field: "I desire the benefit of an excep-

tion to that portion of the Court's instructions leaving
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to the jury the right to decide as a question of fact
whether the yardiiiaster was authoilz(Ml to prouiise to
repair or to malce the repairs, aud aswijiiiiiig as the
ground of exception that it is the contention of the de-

fendant that tkera was no tvldcri^e authorizing it. (Tr 355.)

The plaintiff in error has not put itself in a position

to urge this exception before the court and its assign-

ment thereon should be disregarded because it nowhere

appears affirmatively from the record or bill of excep-

tions that all of the evidence bearing upon the question

has been brought before this court. This is fatal to

the consideration of the question.

The certificate of Judge Hawley to the bill reads:

"And for as much as the above and foregoing does
not fully appear of record in tliis action, said defendant
tenders this, its bill of exceptions, by it reserved upon
the trial thereof, and prays that the same may be set-

tled, alloTv'ed and signed by the Judge of this Court,

and made a part of the record in this cause, which is

now accordingly done on this 28th day of May, 1906."

(Trans. 355-350.)

Nowhere in the bill is it stated that all the evidence

bearing upon the question presented by this exception is

contained in the bill. It affirmatively showF that some

evidence introduced at the trial is not incli,r:ed, as for

instance. Exhibits "Y," "X" and "W." (Trans. 180-181.)

It will undoubtedly be contended that these ex-

hibits have no bearing upon the question, which we

frankly admit, but we simply direct the court's attention

to this fact to show that all the evidence is not included

in the bill. For aught that this court knows or may

determine from the record before it, much evidence of

certain witnesses may have been omitted, and indeed,

it does not appear but that the entire evidence of some

witnsses, whose names do not appear at all, may have

been omitted from the bill.

Under such circumstances the Federal Courts seem
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to ho unanimous in hohlin;^'- that a question thus pre-

sent tnl cannot be considered by the appellate coui'ts, for

unless it affirmatively appears by the certificate of the

Judge, or stipulation of counsel that all the evidence

bearing upon the question covered in the instruction is

included in the bill, it will be presumed that there was

sufficient evidence before the court upon which to base

the instruction.

But it may be urged that if there w^as any other

evidence introduced at the trial it was the duty of the

counsel for the defendant in error to have it incorpor-

ated in the bill, and failing to do so, the court will

conclude that there was no further evidence. If such

contention be made there are three conclusive answers

to it:

First: We were never served with the bill, or a

copy thereof, eitlier before or after settlement, nor with

notice that it would be settled, and, therefore, were

given no opportunity to be heard on the settlement there-

of. This action of plaintiff in error is contrary to the

rules of the court, but we make no point on its failure

in that regard.

Second: It is the duty of the complaining party to

present all the evidence as required by the rules of this

court, and to show affirmatively by the court's certifi-

cate or agreement of counsel, either that all the evidence

is presented, or that there was no evidenc admitted cov-

ering the point in controversy, and failing to do so, the

presumption is, as before stated, that there was ample

evidence upon which to base the instruction.

Third: The burden is upon the plaintiff in error to

establish error and not on the defendant in error to

show there was no error.

The Federal Supreme Court has spoken in clear and
unmiFtakable terms upon this question. Upon a writ
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from the Supreme Couit of Arizona, where complaint

was made of an instruction leaving the question of citi-

zenship of one of the parties to be determined as a fact

by the jury, the court refused to consider the question,

and affirmed the judgment because the bill failed to

show affirmatively that it contained all the evidence

bearing on the question. The court, speaking by Mr.

Justice Peckham, after stating in substance that the

question of whether there was any evidence of citizen-

ship would be raised "were it not that the bill of ex-

ceptions lacks an essential statement for that purpose,''

continued as follows:

"It does not appear from the bill that it contains
all the evidence given upon the trial. It may be that
it does, but we cannot, in the absence of any statement
in the bill to that effect, presume it does, for the pur-

pose of reversing the judgment herein, upon the as-

sumption that the proper construction of the act of

Congress requires such citizenship as well as residence.

When this court is asked to reverse a judgment entered
upon a verdict of a jury, upon a writ of error, upon the
ground that there is absolutely no evidence to sustain

it, and the court should have directed a verdict, the bill

of exceptions must embody a statement or there must
be a stipulation of counsel declaring that the bill con-

tains all the evidence given upon the trial so that the

record shall afiirniatively show the fact. Kussell vs.

Ely, 2 Black, 575, 580. In the cited case the court, after

remarking that the bill of exceptions did not pui-i^ort to

give all tliat a certain witness had testified to, said that

according to a well-known rule the court under such a

condition of the record was bound to presume that there

was that in the witness's testimony which justified the

instruction. It was then added by the court: 'What
purjiorts to be the entire deposition of Baker is sent up

by the clerk of the District Court, and is printed in the

record before us, and if properly before us might sus-

tain the exception. But this deposition is not incor-

porated into the bill of exceptions, nor so referre<l to in
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it as to be min\o a part of tli(» rocord of tho case. It is

only a iiMi'k'SH t'licuuiberaiice of the trau^cript, and an
expense to the litigating parties.' The court thus re-

fused to look ai the dei)ositiou which purpoited to be
the entire deposition of tlie witness, because it was not
not made a part of the bill of exceptions.

"In this case there is nothing- Avhatever in the bill

of exceptions to show that the evidence contained there-

in is all the evidence that was given on the trial, and
we cannot presume, for the purpose of reversing the
judgment, that there was no evidence given upon which
the jury might rightfully- have found the verdict which
they did.

"So, in Texas & Pacific Ifailroad Company vs. Cox,
145 U. SS. 593, GOG, which v/as an action to recover dam-
ages against the company for the death of plaintili's

husband, resulting from the negligence of the company,
it was remarked, in regard to the evidence in the case,

that 'Tlie bill of exceptions does not purport to contain
all the evidence, and it would be improper to hold tliat

the court should have directed a verdict for defendant
for want of that which may have existed.' "

United States vs. Copper Queen Mining Co., 185 U
S. 495, 497.

The opinion was unanimous. The government

sought in the action to recover $185,000. The court

further said that while from the opinion of the court de-

nying a new trial, it inferentially appeared that there

was not sufficient evidence upon which to base the

charge, still upon the failure of the bill to show all the

evidence was contained in it, the court could not hold

the instruction to be erroneous.

The came rule has been announced by this court in

an action where ap exception was allowed to a certain

instruction. The court refused to consider the aSvSign-

ment at all because it did not affinriatively appear that

all the evidence was before it. In an opinion written

by Judge Hav/ley and concurred in by Circuit Judges

Gilbert and TJoss, it was said:



"Witli rofcroncG to (he <liarp:o of tlio court to which
jin exceptiou was allowed, the prcHuiuption is that it was
applicable to the case presentcMl by the evidence, unless
there is something- in the record to the contrary. The
burden of proof U> show error is u])()n the party who as-

serts it, and to maintain his position he must either pre-

sent to the appellate court all of the evidence, so that
the reviewing? court can see for itself what the evidence
was, or prsent in his bill of exceptions that portion of

the evidence which bears upon the point in controversy,

with a statement that no other evidence was submitted.
As was said in U. S. vs. Patrick, supra, 'the plaintiffs

in error have done neither.' The judgment of the Circuit

Court is affirmed, with costs."

(9th Circuit) Yates vs. United States, 90 Fed. 57, 62.

And the Circuit Coui-t of Appeals for the Eighth

Circuit, in an opinion written by Circuit Judge San-

born and concurred in by Circuit Judges Caldwell and

Thayer, after holding certain exceptions groundless,

further observed

:

"If, however, we had been led to doubt the correct-

ness of any of those portions of the charge which have
been challenged * * * the judgment could not have been
reversed upon the record before us. The correctness of

all these rulings depends upon the evidence before the
trial court. The record discloses the fact that only a
portion of this evidence has been returned to us. * * *

The certificate is limited to the statement that 'the fore-

going is substantially all the evidence.'

"

Chicago G. W. Ry. vs. Price, 97 Fed., 423, 424.

The court held such a certificate to be insufficient.

In the case at bar the certificate does not go even so

far as the one last above referred to.

And the same court in another case, announcing its

opinion through the same Circuit Judge, said:

"Instructions given by the court to the jury are

presumed to be applicable to the case presented to it, in

the absence of a record which establishes the contrary.

The burden of proof to show that there was no evidence
to warrant a charue is on him who asserts an eiTor of
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that character; and, if he would maintain his claim,
he must cither present all the evidence to the appellate
court, so that the reviewing court can see for itself what
the evidence was, or lie must })resent a bill of exceptions
which has the certillcate of the trial Cv'>urt that no evi-

dence of the character was presented to it. * * * This
objcMi-tion cannot now be sustained, because this record
does not contain all the evidence, nor any certificate of
the trial couit that there was no evidence * * * and
the plaintiffs in error have therefore not overcome the
legal presumption that the charge was right, and there
was no evidence before the court below which warranted
it." (Citing authorities.)

United States vs. Patrick, 73 Fed. 800, 806.

At another time Circuit Judge! Thayer, speaking for

the same court, observed:

"The rule is well establis^hed that whenever a liti-

gant proposes to ask an appellate court to review the
testimony, and to determine whether there was any
evidence to warrant la recovery, or to support a partic-

ular defense, he should cause a statement to be inserted

in the bill of exceptions showing affirmatively that it

contains all the testimony that was heard or produced
at the trial. In the absence of such a showing, an ap-

pellate court must presume, in aid of the verdict, '•that

there was testimony to support it, and that it would so

appear if all the evidence had been incorporated into

the record. * * * A statement of that kind ('Testimony

closed' found at conclusion of bill,) merely marks the

conclusion of the hearing or the trial. * * * It is entirely

consistent with the assumption that some evidence,

either oral or documentary, has been omitted. Elliott,

App. Proc, Sec. 823, and cases there cited."

;

Taylor-Craig vs. Hoge, 69 Fed. 581, 583.

In later cases that court refused to consider ex-

ceptions based on instructions because the bill "fails

to shov/ that it contains all the evidence."

Rollins Sons vs. Board, 80 Fed. 695;

Lesser Cotton Co. vs. Ry., 114 Fed. 133, 143;
Bank vs. Jansen, 108 Fed. 572, 573.

And again Circuit Judge Caldwell held:
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"If it was conipotiMit in any case for this court tu
look into the evidence wi(li a view of determininj^
whether a general linding of the lower court ou the facta

was supported by the evidence, Ave could not do so in this

case, because the bill of exceptions fails to state that
it contains all the evidence."

Association vs. Kobinson, 74 Fed. 10, 11.

It will be noticed that all of the foregoing opinions

are by unanimous courts. The Circuit Court of Appeals

for the First Circuit, in a divided opinion, announces the

same doctrine as follows:

"The majority of the court are of the opinion that,

as the record does not purport to contain all the evi-

dence, or ail the material evidence, the questions wheth-
er the circuit court erred in declining the defendant's
request * * * cannot be considered." (Citing cases.)

Savings Bank vs. Agency Co., 108 Fed. 764, 766.

Excuses may be thought of for not following this

rule, but we apprehend no good reason could be given

for holding otherwise. On the contrary, many excellent

reasons, and we think, irrefutable arguments, which

it is needless to here mention, but which, as Judge

Thayer says, are "obvious," at once suggest themselves

why this rule is just and should be invariably i followed.

Especially do we think this is true in a case like the

present one, where the record fails to show a service

of the bill on counsel, either before or after its settle-

ment, or of any notice that it would be presented for

settlement, as provided by the rules, and where the judge

who tried the case, in a well considered opinion over-

ruling a motion for a new trial, states that there Avas

evidence upon which to justify the giving of the in>

struction. (Trans. 33 and 35.)

Many other Federal cases and hundreds of decisions

from State courts might hex cited to the same effect, for

both the Federal and State courts are in unison on this

rule and invariably enforce it.
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But the' a was abundant ciu(h nee. of the authority of the

yardvtafter.

As before shown by excerpts from the evidence the

yardniaster had authority to promise plaintiff that he

wouUl cause the switch to be n^paired.

The defendant in error, himself testified that the

yardniaster had "authority to order repairs," that he ex-

ercised general jurisdiction over the yard work and that

he remembered an instance jof the yardmaster "ordering

repairs," which were afterwards made. (Trans. 63- 64

and 112.)

William Fridley, himself the yardma*ster when
Rurch made his complaint, testified:

"^. W("i one of your d>die-'< to order repairs madcV^

"yi. Yes, m-." (Ti'aus. 144.)

This was without any objection whatever on the

part of plaintiff in error. He also testified he had seen

other yardmasters order repairs, (Trans. 153,) and that

when he assumed the yardmaster's duties, it was one of

his duties to order repairs. (Trans. 154.)

He further testified, without any objection whatever,

that it was the custom in that yard for yardmasters to

give instructions for repairs, (Trans. 155.)

The foregoing in substance is the testimony of the

defendant in error upon this question, and we submit

that it would have been error for the court to refuse

to permit the jury to determine the yardmaster's au-

thority under this evidence.

But we were materially strengthened upon this

question by the evidence of the plaintiff in error.

They called Thomas Fitzgerald, their resident en-

gineer, and, as appears from other testimony, their as-

sistant superintendent, (Trans. 200, 201, 299 and 328,)

who testified in part upon this question as follows:

"Q. Is it not true, Mr. Fitzgerald, that the yard-



17

master could order Mr. liilcy to repair anything there;
tlial (he 3';n(huaster couhl icciiiire Mr. KUvy to repair a
defective switch-stand, or defective switch, or defective
rail, or any defect in the yard, which was danjijerous to
(he 3ardnieu?

"A. They could report it to him?
"Q. And upon their report he would fix it?/

"A. Yes."
"Q. Upon their report it was his duty to fix lit?

"A. If it needed repairs, yes."

(Trans. 231-232.)
* « * • *

"(). He had r:0 authority over Mr. liiley?

"A. No.
"Q. But if he should tell him it was out of order, if

he should report it to him a.s being out of order, Mr.
liiley would be required to fix it and put it in order?

"A. He Avould fix.it, yes.

''Q. He would not have to go to Mr. Kitto, and say,

'Here, a defect has been reported to me, shall I 'fix it?'

"A. No, sir.

"Q. He could let Mr. Kitto igo to grass as far as that
was concerned, couldn't he?

"A. Yes.
"Q. And iu fact his duty would be to go and fix it,

if itlwas reported, even if Mr. Kitto shoiild tell him not

to fix it?

"A. His duty vrouM be to repair an^i:hing out of

order." (Trans. 233.)

The witness tried to escape a direct answer to this

last question, but, finally upon it being repeated several

times, it was again repeated and answered as follows:

"Q I think my question is very simple, and if yon
do not understand it I will explain it to you, and I want

an answer from you on it I say it would be the duty of

Mr. Riley^ the section foreman there in charge in

Winueraucca. to repair any dangerous switch.stand which

was out of oi'der, if he should he directed to repair it hy the

yardmastcr ^ voiwithsitanding Mr. Kitto., who was the train-

master and the ayent., shoulg tell him not to repair til
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"-4. Jaj, fu would Ivavc to repair it. (Trans. 234.)

And ajjjain on page 235 of the Transcript.

This b}' the assistant superintendent of the plaintiff in

error.

What, more could be asked for? Is this not the

sworn statement of the railroad company itself that such

authority was delegated to the yardmaster?

But still this is not all,ifor they placed on the stand

another yardmaster, J. W. Smith, who testified that the

yardmaster is the immediate superior of the switchmen

who are required to report to the yardmaster any defects

they might find, (Trans. 277 to 280,) and upon the report

being made to the yardmaster he "would report it to the

proper authority, whoever was the man, to do the neces-

sary repairs,-' who would be, not Mr. Kitto, the agent,

and as plaintiff in error contends the alter ego, but, the

"section-foreman,'- Mr. Riley, "at that time in Winne-

mucca." (Trans. 281.)

Further the same witness testified that tipon the

yardmaster''s report timt a switch was defective it would he the

section foreman''s ^'duty'''* upor, that report to put it in—
that such is his dut}', (Trans- 282) and it would be the

same on the report of Mr. Kitto. (Trans. 283.)

Still the testimony in support of our contention did

not stop, for next they brought on Mr. Kitto, the man
who alone they claimed had the "authority" to order re-

pairs, and he testifies:

That in case the yardmaster saw a broken rail, his

duty was to report it, and if he, Kitto, was not there,

''according to good common sense and reason there was only

one man for him to report it to^'" wlio would he the section

foreman^ and that it was the custom if he saw

such and he could report it to the foreman of the repair

gang, to do so before he ever came and reported it to

Kitto. (Trans. 231.)
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Furtlior, that if there was a switch-stand out of order

and needed repairinjj:, and it was "an important repair

and needed immediate attention, he should go to the first

source"—the section-foreman.

"Q. And his notifying- tlie section foreman was
equivalent to a demand that it should be done?

"A. In some cases.

**Q, Supposing they were dangerous?
**A, Then, as I stated in my previous answers,

according to good common sense, and tor the safety

of the public, he should go to the foreman,
**Q, And for the safety of the employees?
**A, Yes.

"Q. And in that liind of an emergency a report
to him was a demand that he should do it?

**A, Equal to that.

**Q. To the yardmsster?
'*A. Yes. (Trans. 322.)

**Q. And your yardmasters did that?

**A, They have done it, yes,

"Q. And that was your custom?
"A. The custom, as I say, in some cases.

!

"Q. Now the 3^ardmaster is immediately above the
switchman, isn't he?

"A. He is.

"Q. A superior officer?

"A. Yes.

'*Q. If the switchman sees anything out there

wrong he should report it to the yardmaster,
shouldn't he?

**A. It Is the regular routine, yes.** (Trans. 323.)

This testimony by Kitto and Fitzgerald certiiinly

governs the case at bar. This switch-stand was danger-

ous, andy according to Kitto and to use his language, "ac-

cording to good common sense * * for the safety of the

employees," it was the duty of the yardmaster to report

to the foreman and his "report" was equal to a "demand.*

If this does not establish authority in the yardmas
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tcr, thou we believe it would be an impossibility to estab-

lish aiilliority in anyone. f<;r any i)uiq)ose.

If this testimony does not conclusively establish

authority in the j^ardmaster, to 'say the very least, it

raises such a question that it should be left to the jury

to determine if he did have authority. Judge Hawley,

in denying the motion for a new trial, said:

"At the trial I was impressetl by the testimony of the
witnesses that there was some conflict as to whether or

not the 3'ardmaster was given authority to make repairs

when notifiefl that anything in his department was in a
defective and dangerous condition."

(Trans. 33.) He then quoted the testimony of Burch

and Fridley, in part and further remarked:

"Without quoting any further testimony, I am still

of the opinion that there was sufficient evidence to justify

the leaving of this question to the jur^'." (Trans. 35.)

We believe he v»'as right. We have been unable

after a careful, and, vre think, quite exhaustive research

of tlie autlioritic-s, to find a single case where authority

of the agent in a case of this kind, was more clearly

established.

We quote further from Judge Hawley's decision of

the motion for a nev.- trial:

"The charge given by the court in Parody w. Chicago

M. (k St. P. By. Co , 75 fed. W5^ 206, supports the in-

struction under review. Judge Nelson, among other
things, said: 'There is evidence tending to show that the
draw-bar was an improper one, and not in ordinary use

by the company in the yard; that the switch-engine upon
which plaintiff worked when first employed, did not have
it attached; and that shortly after he worked upon this

engine he complawed to tJte yirdmaster, telling him that

it was dangerous, who promised to remove it, but did

not, and that he remained at work after complaint and
unfulfilled promise until * * * he was injured.

* * *

"Tn regard to the notice required to inform defend-
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aut of this, it 18 suffloieiit that nolioe was given to that

agent or nervant of the defendant^ who made a requisi-

tionfor the appliances uecessaiy to be used in the yard

of the defendant, and whose duty it is to guard against
injurious consequences of defects in the particular ap-

pliances used therein. Such a person is tlie yardmaster.

He represents the company, and since it delegatefl to
hira the authority to make requisitions for engines, etc.,

for the use of the yard, notice to him of dangerous draw-
bars will be notice to the defendant. He is the proper
person, and if after such notice he promised to remedy
it, a failure to do so is the negligence of the defendant.'

"In Vieart vs. Chicago^ R. I. <j& 1\ Ry, Co., 82 Iowa, U8,
159, li.7 N. W. 1017, 1010, the court said: "But plaintiff

claims that deceased iprotested against using the engine
without such board, and that the agent of defendant
promised that that engine should soon be removed, and
that deceased would not be required to work but a short
time with it, and, by promises and assurances given, in-

duced him to continue in his position as switchman. Ap-
pellant coiitersds that there is evidence of such promise,
and that the Court erred in submitting that inquiry to

the jury. Numerous authorities are cited to show that
there must have been an. express or implied promise,
and, upon the other hand, that a mere assurance upon
which the employee relied is sufficient. If, upon objec-

tion \to the employer or one authorized to act for him,
the employee is given to understand that the defect will

be remedied, he has a right to act upon that assurance.

This brings us to inquire whether complaint was made
to one having authority in such matters. The two con-

versations relied upon were with Cain, the yard-master,

under whose orders deceased performed his duties as

switchman. It appears that the yardmaster had no author-

ity to direct repairs on the engine, but if an engine

was furnished him lacking some appliances necessary

for switching, it ivas his duty to repart to the trainmaster,

who would determine the advisahillty of furnishing whatever

xoas required. We thii>h under this showing the yardmaster

was the proper person to whom deceased should complain.
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"l>('f(Mi(lnnt's business is transaetcMl by many officers,

aj^onts and servants of dilt'eient grades. It beinj^ the duty
of the yard-master to report such complaints to another,
the coniphiint was properly made to him, thoujjih he may
not have had authority to reme^ly the difficulty com-
l)lained of.

« * •

"No particular form of words is required to consti-

tute a complaint or assurance. If, by any acts or expres-
sions, the deceased gave the proper agent of defendant
to know that he was unwilling to continue in the em-
ployment without running-boards on the engine, that
was a sufficient complaint; and, if by any acts or expres-
sions the agent gave the deceased person to believe that
running-boards would be furnished, that was a sufficient

assurance or promise.
• • •

"If such assurance was made, and decease<l was in-

duced thereby to continue in the employment, then, as
we have seen, the defendant assumed the risks incident
to the performance of the work vrithout running-boards
until such boards should be furnished. The foregoing-

views of the lav/ are so uniformly sustained by the au-

thorities that v/e do not deem it necessary to make cita-

tions. "SVe think there was no error in submitting the
inquiry as to the complaint and promise or assurance
to the consideration of the jury."

"In 1 Laoatt on Master and Servant^ cited by the de-

fendant, at section 420, under the head of 'Whose prom-
ise is binding on the master,' the author said: 'The ques-

tion v>'hether the employee in question was authorized to

make the alterations requisite to secure the servant's

safty is for the jury, whenever evidence has been ad-

duced which is reasonably susceptible of the construction

that he w^as so authorized.' " (Trans. 38.)

In Swift vs. O'JSeill {Illinois), 5S N. K Jfl6, J,.I7, the

court, speaking on this question, said:

"Manifestly, in a case of this kind, the defendant be-

ing a corporation, and acting only through agents, there

must be found somewhere among its employes persons

who so far represented it that notice to them, and their

promises, will be binding upon the master. And while
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we are not prepared to say the evidence is entirely satis-

tory to that eliect, yet we do think that it so far tended to

prove tliat the superintendent occui)ied such a position,

and that he was notified of the plaintiff's complaint, and
promised to furnish additional lij^hts, as that the ques-
tion was properly submitted to the jury."

In the case of Ilomestake Mining Company vs. I^ idler-

ton.^ 69 Fed. 923, the contention was made that a

promise given by the foreman of the mine to have repairs

made was insuflScient for the reason that the evidence

did not establish authority in such foreman to promise

repairs. The court, speaking through Circuit Judge
Thayer, answered this contention at page 928 as follows:

"We apprehend that if it was fairly within the scope
of Trevv'eek's authority, as foreman, to cause a board
covering to be placed over the coupling of the line shaft,

then a promise made by him to a subordinate servant to

cover the coupling, in response to a complaint that it

was dangerous, must be given the same effect as a like

promise made by the defendant itself. And it

must be conceded that a like promise made by
the defendant would serve to rebut the presum-
tion that the plaintiff intended to assume the
risk which he had pointed out. The question is not
whether Treweek was a vice principal in such sense
that the defendant company would be liable to its em-
ployes for all of his negligent acts, but whether his

functions were such that he had the right, in the dis-

chai'ge of his duties and in the exercise of his judg-

ment and discretion, to cause the shaft coupling to be
covered. If he had such right, then we think that the

plaintiff could properly address his complaint to Tre-

w^eek, and rely on the latter's promise to remedy the

existing defect without prefering his complaint to, or

seeking a promise from any one higher in authority."

And continuing on page 929, further said:

"It was an act that did not require a previous con-

ference either with the general superintendent or the

master mechanic, because it did not involve any altera-

tion of the machinery, or interfere to any extent with
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its oporation. When the (Icfciidaiit company appointed
Tivwcck as its foienian, it no doubt intondoil ,that ho
should oxorciso his judgment and discretion with respect

to the i)ropriety of i)hicini|; a coverinjij over exposed
parts of the machinery, of which complaint was made
to liim that ihvy endangered the safety of those em-
ployes who frequently had occasion to pass in close

l)roximity to the same. Unless he had such lauthority

in his capacity as foreman, he would be powerless to

guard the company's interests as itjis doubtless expected

that they vvould be guai'ded. At all events, we entertain

no doubt that it was within the apparent scope of Tre-

week's authority to hear complaints touching such a de-

fei't as was pointed out by the plaintiff, and that it wa&
also within the apparent scope of his authority to

promise that it would be remedied."

In this case a verdict for .^23,000 was affirmed. Un
questionably Fridley had the right to "cause" the repairs

to be made. Fitzgera^ld and Kitto so testified. (Trans. 231,

234, 322, 323.)

The same court, speaking through the same Judge,

in the case of the Cldcaga ILmse Wrecking Company vs.

Biniey^ 117 Fed.^ 73, 70, held that it was the "province of

the jury to say, in the light of all the evidence," w^hether

an employee was or was not the general superintendent

of the company to such an extent that he could represent

the company and bind it for his acts.

The court of Appeals for the Second Circuit, in the

case of Barney Damping Boa-- Company vs. Clark^ 112 Ted.

921, 92J}., emploj'-ed the following language:

"It is further contended that there was no authority
on the part of West to make the changes promised. The
court charged the jur}^ that, although he did not actually

have the authority, if he assumed to have it, and the
plaintiff reasonably reposed in the assumption, so that he
could reasonably think that he had the authority, his

promise, if made, would excuse the plaintiff for remain-
ing a reasonable time in reliance upon it. We concur in

the proposition thus charged, and his position as super-

intendent was sufficient to vrarrant the jury in deciding
this branch of the case in favor of the plaintiff."
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Thai court went niucli fuillicr than is uocessary to

go in this case to upliold the judgmeut. The case was

undoubtedly decided upon the theory that the employee

representinjjf the master, had control ]over the plaintiff in

that action whilf» working- under him, was expected to

cai'e for his safety, and that the plaintiff had a right to

believe that when making the promise, he was acting

within the apparent scope of his employment. We think

to that extent the case is applicable to the case at bar.

Burch testiticil that the yard-master was the one who
was immediately superior to him and the man that he

looked to for his safety, and to whom he was required to

make his reports. (Trans. 91, 92.) This was substantiated

by Fridley and by the testimony of the defendant.

In liie case oi" Cunard Steamshq) Co. vs. tarey^ 119 U.

S. 215, the question of tho authority of an employee

under whom the plaintiff was engaged, to bind the com-

pany by his piomise, came directly before the court.

Carey, the plaintiif below, was in the employ of the

Steamship Company as a longshoreman and was assist-

ing in shifting coal from the hold of a steamship to the

deck above. The superintendent of the dock was a man
by the name of Storey, who w^as not present at any time

on the evening when Carey was injured. The next per-

son in rank to him was one Craven, whose duties were

to take on men and put them to work, and to discharge

them when he got through with them, and to see that

all of the apparatus on the dock was all right for the

men. Before plaintiff's injury Craven, being sick, ceased

work for the evening and when he left, placed one Ger-

raghty, the coal foreman, in charge of the work. Ci*a-

ven testified that Gerraghty's relations with the com-

pany were to take Craven's place in discharging men if

it was necessary, and seeing to the conditions of things

on the dock. Gerraghtv himself testifietl that he had
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iH)thin<r to do with the apparatus, neither with buying it

nor keeping it in order, but that he had charge of the

gang and it was his duty to see th^ they were doing

their work. That he was called to look at the fall which

was then being used by the plaintiff. That his atten-

tion was calle<l to its condition and that he considered

it his duty to look at it, having been sent for; that there

was nobody else whose duty it would be to look after

the fall at that time but himself; that he examined the

fall and saw the turns were worked out of it. Another

witness testified that they received orders that night

directly from Gerraghty, and that all their communica-

tions that night were to their superior officer, who was

Gerraghty. That this was the usual course of business.

That they did not always apply to Gerraghty because

at times he would be the superior and at other times

officers above him would be pi-esent at the work. Ger-

raghty,, after looking at the fall, put some turns in it,

threw it back into the water to steep it and then or-

dered work to resume. Shortly afterw-ards the rope

broke and the tub of coal it was hoisting, fell upon

Carey, who was in the hatchway beneath, and injured

him. After all of the evidence was in the defendant

moved the court to direct a verdict for the defendant

on the ground of contributory negligence, that the evi-

dence failed to establish negligence on the part of the

defendant and that the injury was caused by the negli-

gence of a fellow servant. The motion was denied and

a request was presented by the defendant to instruct

the jury that Gerraghty was a fellow servant of the

plaintiff and had no right to bind the company by any

promise that he might make. The court refused this

instruction and instructed the jury that it was for

them to determine from the evidence '^what the authority

ot Gerraghty ?/xi«.

"
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The jury returned a verdict against the company
for 115,000. Judgment was rendered on the verdict and

a writ of error sued out to the Supreme Court of the

United States. The judgment was affirmed by a divid-

ed court.

The case at bar is a much stronger case in its facts

than this case affirmed by the Supreme Court of the

United States, for the reason that here it was estab-

lished, we think almost conclusively, that the yard-

master had the authority to direct or cause repairs to

be made.

In the case of '•'Ray vs. Dlamrmd State Steel Company

{Delaware), Jf.7 Atlantic, 1017, 1018, the court held that:

"Notice of defects given to the foreman having
charge of that paiticular work and department, is notice

to the company, and a promise to remedy the defect

made b}- such foreman, is the promise of the company
in law.''

In the case of Chapman vs. S. P. Company, 12 Utah

30, 41, where the same question was involved, the

court stated

:

"In other words, whoever represented the defend-

ant there on the ground at that time, if notice was given

to such person of such defect, that would be notice to

the defendant; and if a promise to repair it was made
by that person, that would be the promise of the de-

fendant within the meaning of the instruction I have
already given you. In the absence of Wlialen, McComie
represented the defendant, and his negligence in the

construction of the platform would be the negligence of

the principal. Anderson vs. Depot Co., 8 Utah, 128, 30

Pac. 305; Keddon vs. Railway Co., 5 Utah, 344, 15 Pac.

2G2; Eyau vs. Bagaley, 50 Mich. 179, 15 N. W., 72;

Railroad Co. vs. Stevens, 20 Ohio, 415; Railroad Co. vs.

Rabcock, 154 U. S. 198, 14 Sup. Ct. 978; Malone vs.

Hathaway, 04 N. Y. 5."

In the CBse of DelU Lvmber Company vs. Erickson^ 80

fed, 257, 258, the Circuit Court of Appeals for the 7th
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Circuit hold, whore the ovidonco sliowod that one B. was

atHMistoiiiod to liiro and dis4.'harge workmen employed

in the planing mill, and other circumstances tending

to show that he exerciseil and had the authority of a

superintendent, that it was a question for tho jury to

determine as a fact^ whether f^e had authority to prom-

ise EricJcson to repair certain machinery of which

complaint was made, providetl he continued in the ser-

vice of the company. In that case it was established by

the evidence that there was another employee who de-

termined what repairs should be made. In the last re-

gard the case is very similar to the case at bar.

In addition to the cases w^hich have been cited, sec

also the following cases on the question of authority of

the yardmaster to make the promise for repairs:

Ljltle vs. Ry. (Mich.) 47 N. W. 571, 573; (yard-

master.)

Eureka Co. vs. Bess (Ala.) 8 Southern, 216, 218;

Boyd vs. Blumenthal, (Del.) 52 At. 330;

Simone vs. Kirk, (N. Y.) 65 N. E. 739;
^^ogel vs. Bridge Co. 84 N. Y. Supp. 799;

Haggerty vs. By. (Missouri) 74 S. W. 456; 561;

Hair Co. vs. Mueller, 68 N. E. 51, 52;

Jernigan vs. Ice Co., (Tex.) 77 S. W. 260.

And generally, see upon this question the follow-

ing authorities:

Coal Co. vs. Warrik, 84 Fed. 866, 868;

Kane vs. Railway Co., 128 U. S. 554;

By. Co., vs. Robertson, 139 Fed. 525;

(9th Circuit) Ellis vs. Union Pacific, 103 Fed. 416.

All the cases we have been able to find hold it to

be a proper question for the jury to determine the au-

thority of one making the promise.

We further contend that a

Servant authorized to employ or discharge has autJim'ity to

promise remedy of defect.

This should be, and undoubtedly is, the rule to be
applied in cases of this kind. It is undisputed that the
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yardmaster had authority to employ and discharge men.

If such is the case he unquestionably had authority

to fix the ttn'ms of their emx)loyment. Such powers

came within the scope of his employment. This must
be so for if a mastea* delegates authority to an agent

to employ persons he must also delegate authority to

promise safe appliances.

In the case of Jn lii^ Califoraia Nav. & Imp. Co., 110

Fed. G73, District Judge De Haven said:

"A master employing a servant impliedly enga^jes
with him that the place in which he is to work, and the
tools or machinery with which he is to be surrounded,
shall be reasonablv safe. Kailroad Co. vs. Baugh, 149 U.
S. 368-38G, 13 Sup". Ct. 914, 921, 37 L. Ed. 772, 780. * •

The master cannot escape from the obligation of his

positive duty by the delegation of its performance to an
agent or servant employed by him. * * *

"That such is law upon this point is well settled.

Hough vs. Railway Co., 100 U. S. 213, 25 L. Ed. 612;
Fuller vs. Jewett, SO N. Y. 40, 36 Am. Rep. 575; Ford vs.

Railroad Co., 110 Mass. 240."

Such being the law, suppose Burch was at the time

of making the complaint, being first employed by the

3^ardmaster and had called his attention to this switch.

Can tliere be any question but that the yardmaster

could have promised to remedy the defect in consid-

eration of Burch accepting the employment. We
think not. That act we think would have been as much

within his authority, or scope of employment, as a prom-

ise on the part of the yardmaster to pay Burch |125.00

per month in consideration of accepting employment.

This court, in an opinion written by Circuit Judge

Ciilbort in the case of Aetna Indemnity Co. v. Ladd, 135

Fed. 637, 647, said:

"Where a person is by the principal held out to be

the general agent of the principal, third persons acting

in good faith are justified in relying upon the aparent

authority of such agent, notwithstanding secret instruc-



(ions ;iii(l restrictions in point of fact placed upon such
autiiorit.v."

Such must bt* the law here. While not constituting

him a general agent in every sense of the term, in dele-

gating to the yjirdmastor authority to employ men, the

plaintiff in error held him out as one authorizcnl by them

to make contracts of employment, and third persons

dealing with such an agent "within the scope of his

apparent authoritj'^," can hold the principal even though

the act of the agent be not reported back to the prin-

cipal.

Aetna Indem. Co., v. Ladd, supra.

Now it can make no difference that the promise

was given by this agent, thus empowered to employ and

discharge men, to one already in the employ, for the

settled law is, that under such circumstances the prom-

ise of the master is given in consideration of the servant

agreeing to continue in the service and thereupon a new
contract of employment is made, the master agreeing to

relieve the servant and himself assume the risk of the

defective instrument.

Hough V. Railway Co., 100 U. S. 213;
Kailway Co. v. Young, 49 Fed. 723, 725;

Homestake Min, v. Fullerton, 69 Fed. 923, 927;

Barne Dumping Co. v. Clark, 112 Fed. 912;

Cudahy Packino- Co v. Skouman, 125 Fed. 470, 473;

Taylor v. N. C.^0. Ry., 20 Nev. 415, 427.

So that in the view we take of this case, it seems

the instruction as given would have been proper even

without all the evidence upon which it now stands,

but alone upon the evidence that the yardmaster had

the right to hide and discharge switchmen and that they

Avere under his immediate supervision and w^ere required

to report to him.

But in the state of the record as it is, could the
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court have determined this question as a matter of law?
We think for tlie court to have determined as a matter
of law, that the yardmaster was without authority

would have been clearly reversible error. As stated

by Circuit Judge Gilbert:

"In determining Vvhether a case shall be taken
from the jury, the test question is whether or not tli*-

undisputed evidence is so conclusive that the court
would be compelled to ;set aside a verdict rendered in
opposition to it. Elliot v. Chicago, Milwaukee, etc.,

Railway, 150 U. S. 245."

Aetna ludem. Co. v. Ladd, 135 Fed. G36, G48.

The very most that can be said for plaintiff in

error, and then we believe that it is bending the rule

almost to breaking, is that the evidence on this ques-

tion was conflicting to such an extent that it cannot

be judicially determined that all fair minds would con-

clude therefrom that the yardmaster was given au-

thority. Under this state of evidence we think the lan-

guage of the court in the case of Minahan v. Eailway

Co., 138 Fed. 37, 44, is peculiarly applicable. The court

said:

"But the court cannot balance the evidence when
it is conflicting and then compel the jury to find a verdict

according to the court's estimate of the relative weight
of the evidence for the respective parties. Such a doc-

trine would eiface the line of demarcation between the
provincs of the court and jury."

And again, at page 46:

"It (the Supreme Court of the United States,) has
by distinct and definite rulings declared that, if any
substantial evidence bearing upon the issue which the
jury might in the proper exercise of its functions, give

credit, the court cannot rightfully direct the jury to

find in opposition to such evidence. Among the many
cases to this effect are: eJones v. East Tenn. Ry., 128 I^.

S. 443, 9 Sup. Ct., 118, 32 L. Ed., 478; Washington, etc.,

Railroad v. :\rcDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34



L. Lkl. 235; Uraud Trunk Knihvay Vo. v. Ives, 144 U. S.

409."

Plaintiff in error failed to request instruction.

But even conceding, for tlie ^ake of the argument,

tliat it was wrong for the court to leave to the jury to

(letermine as a question of fact, the authority of the

yardmaster, it would at most be harmless error for four

reasons:

(a.) Testimony was admitted wUAout objectlo7i

that the jardraaster had such authority.

(b.) No motion was made after the admission of

such testimony to strike it out.

(c.) Plaintiff in Error failed to request an instruc-

tion directing the jury that the yardmaster had no such

authority.

(d.) On the other hand, its request covering this

question is not in cojiflict with the charge as given by

the court.

As before stated, this court has held that error must

be not merely abstract, but it must be prejudicial to

justify a reversal.

Walter v. Wild Goose Co., 123 Fed. 209, 221.

Judge Hawley in giving the instructions said that

he would give the instructions "substantially in the

language of counsel." (Trans. 342.) On page 344, he

gives those requested by the plaintiff (defendant in er-

ror); on page 347 of the Transcript he says:

"On behalf of the defendant" * * * (then skip-

ping to pp. 348 and 349, he instructs for the defendant
on the question at issue, as follows

:)

"But in this connection the jury is instructed that

such promise, if made, must have been made by the em-
ployer, or some one authorized by him having the au-

thority to remedy the defects complained of.

"You are further instructed in this connection that

unless you believe from the evidence in this case that

plaintiff complained of defects in and about the switch-



33

staud aiul its location to soino person authorizoil by de-
fendant to remedy or cause siicli defects to be remedieil,
and that such authorizetl person did in fact promise
plaintitr."

This request on the part of the plaintiff in error

was a direct and open invitation to the court to leave

the question of authority to be determined by the jury

from the evidence. No other request was presented by

them and none is shown in the record, along this line. A
party cannot complain of the action of the court, which

that party lead the court to commit.

Kailway Co. v. :\rosley, 5(; Fed. 1010;
Walton V. Railway Co., 56 Fed. 1008;
Habig V. Parker, (Neb.) 107 N. W. 127;
Jordan v. City, 125 Fed. 825.

A party who does not move for the direction of a

verdict in his favor upon a material fact, thereby ad-

mits that there is some evidence before the court upon

that fact, which should be properly considered by the

jury.

Freese v. Kemplay, 118 Fed. 428, 430;

Insurance Co. v. Unsell, 144 U. S. 439, 451.

And his failure to ask such an instruction acts as

a waiver of his right in that regard and there is no er-

ror committeed if the cour-t leaves the question to the

jury.

Texas Railway Co. v. Behymer, 112 Fed. 35.

Where there is no error in the charge of the court,

the omission to give other instructions is not challenge<l

by mere objection to the charge. An effective presenta-

tion of the question suggested by the omission can be

made only by a suitable request to the trial court to em-

body the rules or facts omitted in its instructions, and

a failure to make such request is a waiver of any error

inherent in the omission.



(Otli Circuit) rrizzell v. Hy. (\)., 124 Fed. 17G, 180;

Wosteru Udioii v. Engier, 75 Feil. 102, 101;

Oregon Land Co. v. Cole, 92 Fed. 919, 953;

Ky. Co. V. Volk, 151 U. S. 73, 78;

Backus V. Depot Co., 1G9 U. S. 557, 575;

Humes v. U. J^l. 170 U. S. 210, 211;

Williams v. Simmons, 70 Fed. 43;

Isaacs V. U. S., 159 U. S., 487, 491;

Goldsbv V. U. S., IGO U. S. 70, 77;

Ity. Co.'v. B. & L. Co., 130 Fed. 433;

Solen V. IJy. C^., 13 Nev. 153;

Standen v. Ky. Co. (Pa.), 63 Atl. 407.

\Aliere no request is asked there can be no preju-

dice worked to the party complaining. After the admis-

sion of evidence substantiating a fact the remedy is to

request the court to disregard the evidence admitted,

and failure so to do operates as a waiver.

Woolen stills Co. v. Wallace, 90 S. W. 563;

By. V. Cecil, 90 S. W. 585, 587;

(9tli Circuit) W. U. v. Engler, 75 Fed. 102, 104;

Railway v. Kranz, 112 Fed. 379.

But if it be claimed that the reasons stated in the

exception to the charge w^ere a sufficient request for the

cour-t to charge otherwise, then we invoke the rule that

requests made after the jury is charged come too late,

and exceptions based thereon will not be considered by

the appellate courts.

aty V. Le Mayne, 119 Fed. 662, 669.

Conclusion.

And now having, as we believe, fully and conclu-

sively shown thatV there was no error committed by the

learned Judge who tried this case, and that the plaintiff

in error was in no manner prejudiced, we in conclusion



direct this court's attention to the langn.ige employed

by Judye Iluwley at tlie opening of his cliarge to the

jury:

"Before proceeding; to instruct the jury, I desire to

return my thanks to counsel for the courteous legal and
professional manner in which they have conducte<l
themselves towards each other^ and toward the (Vjurt,

and I desire also in advance to giving any instructions,

to thank the jury, and every member of it, for the
prompt attention, and especially for the keen interest

given to the testimony in this case on both sides, from
the time of the commencement of this trial to the end of

it; I noticed that tlie attention of each and every man
was directed to the testimony of each and every witness,

and I am impressed with the belief that each juror un-

derstands the facts of this case as well if not better than
I do."

We invite attention to this portion of the charge be-

cause we know that juries in this class of actions are

frequently prejudiced by the conduct of the trial. Such

could not have bee nthe case here, as is apparent from

the words of Judge Hawley. It was a fair and impar-

tia Itrial, before a fair and attentive jury and presided

over by a careful and able court.

These are all matters to be considered, we believe,

as was stated by the Supreme Judicial Court of Kansas

in Railway Co. v. Blevins, 2G Pac. 687.

It is submitted that the judgment should be af-

firmed with costs.

Respectfully,

HIRAM H. HENDERSON,
HERBERT R. MACMILLAN.

Attornevs for Defendant in Error.




